07.17.17

VILLAGE OF BERRIEN SPRINGS
ORDINANCE NUMBER 366
AN ORDINANCE TO AMEND AND RESTATE THE CODE OF ORDINANCES, VILLAGE OF BERRIEN SPRINGS, CHAPTER 28 ENTITLED “PEDDLERS AND SOLICITORS” TO INCORPORATE ADDITIONAL REGULATIONS AND RESTRICTIONS WITH REGARD TO PEDDLERS AND SOLICITORS OPERATING WITHIN THE VILLAGE OF BERRIEN SPRINGS


NOW THEREFORE, the Village of Berrien Springs Ordains:

SECTION 1.  PURPOSE AND INTENT.
The purpose of this Ordinance is to amend and restate Chapter 28 of the Code of Ordinances of the Village of Berrien Springs, entitled “Peddlers and Solicitors,” to incorporate additional regulations and restrictions with regard to peddlers and solicitors within the Village of Berrien Springs, regulating all types of peddlers and solicitors, sufficiently connected to the Village’s interest (the “Village”), in preventing crime, preventing fraud, and protecting citizens’ quiet enjoyment and peace, especially in residential areas where there exists a significant connection among evening vending in residential areas, evidence of nighttime crime and disruption of citizens’ quiet enjoyment and peace to limit hours of solicitation in residential neighborhoods, while allowing solicitation to occur under the regulations and requirements set forth herein.  The Village has no other less restrictive means available to achieve these objectives.
SECTION 2.  Amendment and Restatement.
ARTICLE I
IN GENERAL


Section 28-1.  Solicitor and Solicitation Defined.

The words solicitor, solicit, solicitation, and soliciting as used in this Ordinance shall mean any person (which includes any individual, firm, entity, corporation, association, partnership, limited liability company, or organization or its agents) traveling either by foot, wagon, automobile, vehicle, or other conveyance, from place to place, from house to house, or from street to street, taking or attempting to take orders for the sale of goods, products, or merchandise or personal property of any nature; or attempting to collect monies, pledges or donations for political, charitable, or religious causes; or for services to be furnished or performed, whether or not such person has, carries or exposes for sale a sample of the subject or such sale or whether such person is collecting advance payments on such sales or not; or any similar action or activities including those persons who call themselves transient merchants, canvassers, hucksters, peddlers or other similar terms. These activities shall also include any actions involving the canvassing or petitioning for a public office, public official, political candidate, election, or millage or public initiative or referendum affecting public policy.  Excluded from this definition are persons:  (1) making delivery of goods previously ordered by any business or personal customer, (2) a person or business whose activity in major part is driving a regular route to the location of existing customers who have arranged for return visits, (3) persons engaged in the occupation of distribution of newspapers and newsletters on an established delivery route, and (4) person(s) operating ice cream sales’ vehicles, where the customer comes out to the truck.
Sections 28-2 to 28-30.  Reserved.
ARTICLE II
PERMITTING
Section 28-31.  Permit Required.

Except as otherwise provided in this Ordinance, no person shall solicit or act as a solicitor within the Village without first obtaining a permit from the Village. No permit shall be granted by the Village without prior approval by the Village President, Village Clerk, or such other Village official as is appointed by the Village Council.  All permits shall expire thirty (30) days after their issuance, unless renewed by the Village President, Village Clerk, or such other Village official as is appointed by the Village Council.
Section 28-32.  Background Check.

Except for persons or solicitors that are partially exempt from this Ordinance pursuant to Section 28-34 hereof, a background check will be performed by the Village for each individual solicitor before a Village permit is issued. The Village Council shall determine by resolution what type of background check shall be performed. 
Section 28-33.  Permit Application.
A permit application may be obtained during normal business hours at the Village offices.
(a)
Such application shall be fully completed and filed with the Village at least ten (10) days prior to the date of commencement of the solicitation.  The application shall contain all of the following information:
(1)
Name of the applicant and the names of those persons soliciting for the applicant.  Each individual solicitor must supply, in person, a copy of their driver’s license or other form of government issued photo personal identification to the Village.
(2)
Permanent home address and local address of the applicant (and for all other persons soliciting for the applicant).
(3)
A brief description of the nature of the organization and business and the goods or services to be sold or solicited.
(4)
If the solicitor is otherwise employed, the applicant shall provide the name and address of such employer.
(5)
The length of time for which the solicitation within the Village is desired.
(6)
The place where the goods or property proposed to be sold or orders taken for the sale are manufactured or produced, where such products or goods are located at the time said application is filed and the proposed method of delivery.
(7)
A statement as to approximate locations within the Village where the solicitations will take place.
(8)
Each solicitor shall sign a statement as to whether or not that solicitor (or the solicitor’s firm, corporation or organization) has been convicted of a felony, and/or misdemeanor theft or fraud offense and if so, stating the nature of the offense. A “yes” response is cause for denial of a permit for the applicant.
(b)
If the requirements of this Ordinance are met, the Village shall prepare and issue a solicitor permit to each person soliciting under the applicant. The permit shall be displayed by the solicitor at all times while soliciting in the Village and shall be presented by that person to any resident requesting identification prior to any attempt to sell a product or service to that resident.
(c)
Any denial of a permit application shall be made in writing specifying the reasons for denial within three (3) business days of the filing of a complete application. The Village may take a longer period of time in determining whether a particular permit will be issued if the background check cannot be completed in a shorter period of time.  Any appeal of a permit denial pursuant to this Ordinance must be in a writing signed by the applicant and filed with the Village within ten (10) days of the date of the denial.  All appeals shall be decided by the Village Council.
(d)
A solicitor permit shall be denied by the Village if any of the following standards are not met:

(1)
Every requirement of this Ordinance will be met.
(2)
The safety of the residents of the Village will be protected.
(3)
Neither the applicant nor the applicant’s employer or organization has been convicted of either a felony of any kind or a misdemeanor involving solicitation, theft or fraud, breaking and entering, burglary, or any offense, which requires the individual to register as a sex offender.
(4)
Neither the applicant nor the applicant’s organization is delinquent in any real or personal property taxes or other indebtedness to the Village.

Section 28-34.  Partially Exempt Persons, Religious, Government and Nonprofit Activities.
The following persons and organizations are exempt from the permitting requirements under this Ordinance when engaging in the type of solicitation mentioned below in this section.  Except as otherwise provided all solicitation that is exempt under this Section shall still comply with the general regulations and prohibitions of Section 28‑36 of this Ordinance, as may be applicable.
(a) Solicitation for Religious or Charitable Institutions.  Any person who is soliciting for a school, state or federally registered or recognized charity, a nonprofit corporation or entity, or a church or religious society and solicitations exclusively intended to canvass or petition for a public official, political candidate, public policy or initiative being promoted for purposes of a public referendum, initiative, millage, or election, shall not be required to obtain any permit or pay any permit fee pursuant to this Ordinance. The solicitor for any group listed under this subsection (a) must still register with the Village and provide the Village President, Village Clerk, or other Village official designated by the Village Council with a name, address, and a copy of their driver’s license before such exempt solicitation can occur within the Village.  The applicant shall provide evidence (i.e., 501(c)(3) status, etc.) to the Village that the organization for which the solicitation is taking place is a school, recognizable charitable, nonprofit or religious organization.
(b) State or Federal Law.  Any person exempt from the permitting requirements of this Ordinance by virtue of state or federal law.

Section 28-35.   Permit Fee.
The permit fee required herein shall be established from time to time by resolution of the Village Council.

Section 28-36.  General Regulations and Prohibition.
Unless otherwise expressly permitted by another Village ordinance or mandated by state law:
(a) Where a permit is required by this Ordinance, it shall be unlawful for any person to engage in solicitation without having first obtained a permit issued by the Village. The permit must be in possession of the solicitor while in the act of soliciting and shown upon the request of any person.
(b) While conducting any act of solicitation, the solicitor shall clearly display permit and photo identification that correctly identifies who the solicitor is and for whom the solicitor is working.  It shall be unlawful for any solicitor to fail or refuse to show or display such permit and identification upon the request of any person.
(c) No persons shall stop or park a vehicle at the curb for the purpose of solicitation from a vehicle, nor shall any person establish a stand, booth or other place of business on any street curb, sidewalk, public right-of-way or other public place.  This subsection shall not be interpreted to prohibit parking for the purpose of making deliveries or for the purpose of consummating a business transaction with persons waiting at the curb, provided that the solicitor leaves the curb immediately after the deliveries or transactions are completed.
(d) No person shall operate or maintain any stand, structure, building or vehicle on or near to any public right-of-way for the service of customers or for solicitation in such a manner that requires customers to stand, occupy or congregate within the public roadway.
(e) No person shall conduct any solicitation so as to obstruct any street, alley, sidewalk or driveway except as may be necessary and reasonable to consummate a permitted transaction or at any time after having been requested to desist by any public officer because of congested or dangerous traffic conditions or for the public health, safety or welfare.
(f) No person shall engage in any solicitation on any property against the wish or desire of the property owner or the tenant or occupant of the property. No person shall trespass on the property of another while engaged in solicitation.
(g) No person engaged in any solicitation shall visit any dwelling or residence without an appointment where a sign is displayed stating “No peddlers,” “No solicitors,” “No sales,” “No trespassing” or words of similar meaning.
(h) No person engaged in solicitation shall, while in a stationary position in any public place; shout, cry out his goods or merchandise, nor blow any horn, ring any bell, broadcast or play any sound, or use any other similar device to attract the attention of the public.
(i) No persons shall travel from door to door, street to street, or place to place within the Village while engaged in solicitation except between the following hours:
· April 1 to September 30:  9AM to 7PM.

· October 1 to March 31:  9AM to 5PM
(j) No person engaged in any solicitation shall enter upon a property or call upon any  occupant  of  the  property  by  any  means  of  entry  or  contact  other  than approaching the front entry door of the premises.  No person engaged in any solicitation shall enter into an attached or detached garage or a rear yard, unless invited by the occupant of the premises.
(k) A permit under this Ordinance shall not be granted to any person owing any real, personal property taxes, or other indebtedness to the Village or who contemplates using any personal property on which personal property taxes are owing in the operation of a business.
(l)
No person shall block or impede the passage of the person being solicited.
(m)
No person who is soliciting shall follow the person being solicited after that person has objected to the solicitation or asked the solicitor to leave.
(n)
No person shall use any threatening or offensive behavior or language when engaging in solicitation.
Section 28-37.  Revocation of a Permit.
(a) A permit issued pursuant to this Ordinance may be revoked by the Village.  Such revocation shall be done by the Village President, Village Clerk, or such other Village official as is appointed by the Village Council.
(b) The applicant may appeal the revocation of the applicant’s permit revoked pursuant to this Ordinance by filing an appeal with the Village Council.  Any such appeal must be in writing (signed by the applicant) and filed with the Village within ten (10) days of the date of the permit revocation.
(c) When considering whether or not to revoke a permit issued under this Ordinance (or during an appeal of such a revocation), the Village official or body involved shall consider the following:

· Whether one or more provisions of this Ordinance have been violated.

· Whether continued solicitation by the applicant pursuant to the permit would endanger the health, safety, or welfare of Village residents or property owners.
· Whether there were material misrepresentations in the permit application.

Section 28-38.  Penalties and Remedies.
(a) Any person who violates any provision of this Ordinance, or who disobeys, omits, neglects or refuses to comply with, or resists enforcement of, any section of this Ordinance, is responsible for a misdemeanor, subject to payment of a civil fine of not less than $150.00, plus costs and other sanctions, for each violation.
(b) Repeat offenses under this Ordinance shall be subject to increased fines as provided by this section below.  As used in this section, repeat offense means a second (or any subsequent) violation of the same requirement or provision of this Ordinance (i) committed by a person within any 90 day period and (ii) for which the person admits responsibility or is determined to be responsible.  The increased fine for a repeat offense under this Ordinance shall be as follows:
(1)
The fine for a second offense shall not be less than $250.00, plus costs.
(2)
The fine for any third or subsequent offense shall not be less than $500.00 each, plus costs.
(3)
Each day on which any violation of this Ordinance occurs or continues constitutes a separate offense subject to separate sanctions.

(c)
The person or persons authorized by the Village Council shall enforce this Ordinance and may issue municipal civil infraction citations for violations of this Ordinance, as provided by the Village Municipal Civil Infraction Ordinance, Section 1-18, Chapter I, “General Provisions.”
(d)
In addition to the payment of fines and costs, the court shall also have the authority to issue the appropriate injunction or court order for any violation of this Ordinance.  The court can also order that a person found to be in violation of this Ordinance reimburse the Village for its attorney fees, engineering fees, or other similar fees or costs incurred pursuant to the enforcement of this Ordinance, to the extent allowed by law.
(e)
In addition to the above, the Village shall have such other remedies as are accorded to it for a violation of this Ordinance pursuant to law and equity.  Any remedy or remedies pursued by the Village shall be deemed cumulative and shall not preclude the Village from pursuing other remedies available at law or equity.
SECTION 3.
Prior Ordinances.

All other ordinances or parts of ordinances in conflict with or superseded by this Ordinance are repealed except to the extent that any project, condition, violation or prosecution that was subject to the prior ordinance shall continue.
SECTION 4.
Headings.

The headings used in each section of this ordinance are for the purpose of identification and are not a substantive part of this ordinance
SECTION 5.
Severability.
If any section, subsection, sentence, clause or phrase of this Ordinance is, for any reason, held to be unconstitutional, unlawful or unenforceable by a court of competent jurisdiction, such decision shall not affect the validity of the remaining portions of this Ordinance.
SECTION 6.
Effective Date.

This Ordinance shall take effect twenty (20) days after publication.
SECTION 7.  Publication.
The Village Clerk shall certify to the adoption of this Ordinance and cause the same to be published as required by law.

YEAS:  Roll call vote:  Lonna Johnson, Jim Allred, Barry Gravitt, Sandy Swartz, Jesse Hibler, President Milt Richter.
NAYS: None
ABSENT:  None
Dated: July 18, 2017















______________________________________
Milt Richter, Village President

Ordinance declared adopted:

________________________________________
Sheryl A. Kesterke, Village Clerk

Certification
I hereby certify that the above and foregoing Ordinance was duly adopted by the Village Council of Berrien Springs and published in the Journal Era, a weekly newspaper published in the Village of Berrien Springs, in the issue of said newspaper dated and published on the 26th day of July, 2017.

_____________________________________

Sheryl A. Kesterke, Village
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