05.10.2017

VILLAGE OF BERRIEN SPRINGS

ORDINANCE NUMBER 365
AN ORDINANCE TO AMEND THE CODE OF ORDINANCES OF THE VILLAGE BY ADDING A NEW CHAPTER 29 OF THE VILLAGE CODE OF ORDINANCES TO REGULATE MOBILE FOOD SERVICE PROVIDERS AND SHALL BE ENTITLED “MOBILE FOOD SERVICE REGULATIONS AND PERMITTING”
THE VILLAGE OF BERRIEN SPRINGS ORDAINS:
SECTION 1.

A new Chapter 29, entitled “Mobile Food Service Regulations and Permitting” is added to the Code of Ordinances for the Village, as follows:
Section 1.  Purpose.  
The purpose of this Chapter is to permit and regulate mobile food service providers in the Village; to reduce vehicular and pedestrian traffic congestion; to promote the safe use of streets and sidewalks; to provide a framework under which such businesses operate; and to protect the health, safety and welfare of the people of the Village.

Section 2.  Mobile Food Service Provider Defined.  
The purpose of this Chapter, unless the context clearly indicates or requires a different meaning, “Mobile Food Service Provider” or “Mobile  Food Vehicle” means a motorized vehicle, which upon the issuance of a permit by the Village Clerk in conformance with the regulations under this Chapter, may temporarily park upon a public street, private property or other approved public parking lot or public park and engage in the preparation, service, sale or distribution of ready to eat food for individual portion service to the general public directly from the vehicle.  For the purpose of this Section, Mobile Food Service Provider or Mobile Food Vehicle includes a trailer pulled by a motorized vehicle engaged in the preparation, service sale or distribution of ready to eat food for individual portion service to the general public from the trailer, and shall include cookers, grills, smokers or other similar apparatuses.
Section 3.  Permit Requirements.

No Mobile Food Service Provider may engage in the service, sale, or distribution of food in the Village without first obtaining a permit from the Village Clerk.  The Village Clerk shall charge an application fee of $750.00 for Mobile Food Service Provider permits. All permits shall be prominently displayed on the Mobile Food Service Provider. The 

Village Council may revise this permit application fee from time to time by written resolution.

Section 4.  Regulations.
A.
Mobile Food Service Providers may conduct business only between the hours of 9:00 a.m. and 9:00 p.m.  Mobile Food Service Providers shall not conduct business at any other time.

B.
Mobile Food Service Providers shall not be located within 250 feet of a permanent business with a food license during the business’ hours of operation, unless waived by the owner of the permanent business in writing.

C.
It shall be unlawful for any person, including any religious, charitable or nonprofit organization, to operate within the Village a Mobile Food Vehicle without having obtained from the Village Clerk a permit for that purpose.

D.
No operator of a Mobile Food Service Provider shall park and conduct business within any areas of the Village where the permit holder has not been authorized to operate. 

E.
A maximum of three (3) permits are available for issuance by the Village Clerk annually on a first-come, first-served basis.  The number of permits may be changed from year to year by resolution of the Village Council and the Village Council may issue, in addition to the annual permits, one to three day permits for special events or festivals, the application fee for which shall be $50.00.
F.
Mobile Food Vehicles, when parked on public streets, shall be parked in conformance with all applicable parking restrictions, and shall not hinder the lawful parking or operation of other vehicles.  

G.
A Mobile Food Service Provider shall not operate a Mobile Food Vehicle within 500 feet of any fair, festival, special event or civic event that is licensed or sanctioned by the Village unless the Mobile Food Vehicle has obtained permission from the event sponsor.

H.
The issuance of a Mobile Food Service Provider permit does not grant or entitle the Mobile Food Service Provider to the exclusive use of service route or parking space to the holder.

I.
A Mobile Food Service Provider shall apply to the Village if the Mobile Food Service Provider desires to conduct business on a public parking lot or in a public park, prior to the event.  While conducting business, a Mobile Food Service Provider 

shall operate in such a manner as to not interfere with pedestrian or vehicular traffic.  If directed by Village staff or public safety personnel for snow plows or in response to emergency situations, the Mobile Food Service Provider shall promptly relocate.

J.
A Mobile Food Service Provider shall serve customers only on the curb, lawn or sidewalk side of the Mobile Food Service Vehicle while parked in on-street parking spaces.  A Mobile Food Service Provider shall not provide food service in any right of way.  Mobile Food Service Providers may only serve customers when parked.

K.
If operating on sidewalks, or while parked on Village streets or in public parking lots or parks, Mobile Food Service Providers shall not supply or provide tables, chairs, booths, stools, benches, tents or other similar dining areas for customers.
L.
Mobile Food Service Provider shall provide adequate dining utensils as reasonably necessary for its customers.  Mobile Food Service Provider shall place a trash receptacle outside the Mobile Food Service Vehicle, which shall be emptied and disposed of offsite by the Mobile Food Service Provider each day.  The Mobile Food Service Provider shall keep the area in which it operates clean and free of trash. Mobile Food Service Provider shall be completely self-contained, and is prohibited from utilizing any city electrical outlets, utilizing water from city hydrants, or disposing of liquid waste, including but not limited to grease, into storm or sanitary sewers.

M.
Mobile Food Service Provider shall not be parked on the street, or in public parking lots or in public parks in which they intend to provide service overnight, nor shall the vehicle be left unattended and unsecured any time food is in the vehicle.

N.
A permit is valid only for each individual vehicle or trailer operated by a Mobile Food Service Provider and shall not be transferred among vehicles or trailers. The permit issued by the Village Clerk shall be valid for the fiscal year in which it is issued.
O.
A Mobile Food Service Provider shall present a valid permit for inspection or examination when requested by any Village public safety officer or Village official.

P.
Mobile Food Service Provider shall comply with all applicable laws, rules and regulations in licensing or permit requirements including but not limited to those issued by Berrien County,  Berrien County Health Department or the Michigan Department of Agriculture and Rural Development or a successor agency, the 

Michigan Secretary of State, and any other agency with licensing or regulatory jurisdiction over the Mobile Food Service Provider.
Q.
 A Mobile Food Service Provider may operate on Village property only with a valid Village permit at locations and hours as authorized by resolution of the Village Council.

R.
When parked on a public street, the Mobile Food Service Provider shall not operate within 30 feet of any intersection or driveway.

S.
No Mobile Food Service Provider shall make or cause to be made any unreasonable or excessive noise.  The operation of all Mobile Food Vehicles shall meet the Village noise ordinance, including generators.  No loud music or other high decibel sounds, horns or amplified announcements are allowed.

T.
Signage is only allowed when placed on Mobile Food Vehicles.  No separate free-standing signs are permitted.

U.
No flashing or blinking lights or strobe lights are allowed on Mobile Food Service Vehicles or related signage when the vehicle is parked and engaged in serving customers.  All exterior lights with over 60 watts shall contain opaque hood shields to direct the illumination downward.
V.
No Mobile Food Vehicle shall use external signage, bollards, seating or other equipment not contained within the vehicle. .

W.
Any power required for the Mobile Food Vehicle located on a public right of way shall be self-contained and a Mobile Food Vehicle shall not use utilities drawn from the public right of way.  Mobile Food Vehicles on private property may use electrical power from the property being occupied or an adjacent property, but only when the property owner provides written consent to do so.  All power sources must be self-contained.  No power cable or equipment shall be extended at or across any Village street, alley or sidewalk.
Section 5.
Applications.

Application of a person desiring to operate a Mobile Food Vehicle should make written application for such permit to the Village Clerk.  The application for permit shall be on forms provided by the Village Clerk and shall include the following:

A.
Name, signature, phone number, email contact and business address of the applicant.
B.
Information setting forth the proposed hours of operation, area of operations, plans of power access, water supply and wastewater disposal.

C.
Copies of all necessary licenses and permits issued by the Berrien County Health Department.

D.
All Mobile Food Vehicles must obtain and maintain a policy of liability insurance by a company licensed to do business in the State of Michigan and approved by the Village.  Insurance coverage must be in the minimum amount of $1,000,000.00 for personal injury and property damage arising out of the permitted operation, including operation by employees, agents or independent contractors.  Proof of insurance must be provided to the Village before a permit can be granted and thereafter upon reasonable request.  The insurance policy for Mobile Food Vehicles operating on public property shall directly protect the Village, its officers, employees and agents as additional named insureds, and shall provide that the insurance be primary.  The policy shall provide 30 days’ prior written notice of revocation, cancellation or amendment to the Village.  All Mobile Food Vehicles shall agree to hold harmless and protect the Village of Berrien Springs and its officers, employees and agents from any liability, claims, costs, expenses or attorney fees arising out of the permitted operation that is not covered by the Mobile Food Vehicle’s required insurance.
E.
Provide with your application a copy of your Michigan sales tax license issued by the state.

Section 6.
Enforcement/Village Permit Holder/Mobile Food Service Provider.  

A.
Any permit holder operating a Mobile Food Vehicle in violation of any provision of this ordinance or any rules or regulations promulgated by the Village shall be guilty of a municipal civil infraction and shall be subject to a civil fine of $250.00 per day.  Each day of violation shall constitute a separate and distinct offense.  

B.
Once a permit has been issued it may be revoked, suspended or not renewed by the Village Clerk for failure to comply with the provisions of this ordinance and any rules or regulations promulgated by the Village.

C.
If a written complaint is filed with the Village alleging a Mobile Food Vehicle has violated the provisions of this ordinance, the Village Clerk shall promptly send a copy of the written complaint to the Mobile Food Vehicle together with a notice that an investigation will be made by the Village, with the assistance of other Village departments, as required, as to the truth of the complaint.  The Mobile Food Vehicle shall be invited to respond to the complaint and present evidence and respond to evidence produced by the investigation.  If the Village, after reviewing all relevant material, finds the complaint to be supported by a preponderance of the evidence, the complaint shall be certified.
The Village shall revoke the permit  of any Mobile Food Vehicle engaged in mobile food vending who ceases to meet any requirement of this ordinance or violates any other federal, state or local law, ordinance or regulation; makes a false statement on their application; or conducts activity in a manner that is adverse to the protection of the public health, safety and welfare.
If a permit is denied or revoked by the Village or if a written complaint is certified pursuant to this ordinance, the applicant or holder of the permit may appeal to the Village. Such appeal shall be in writing. The Village shall make a written determination, after reviewing evidence related to the appeal, as to whether the denial, revocation or complaint is valid. If the Village Clerk (or designee) determines that the denial, revocation or complaint is valid as supported by a preponderance of the evidence, the action of the Village Clerk shall be sustained. The applicant may appeal the decision of the Village Clerk (or designee) to a court of competent jurisdiction.
Immediately upon such revocation, the Village Clerk shall provide written notice to the permit holder by certified mail to the address indicated on the application.  The permit to operate shall become immediately null and void upon revocation.

Section 7.  Application Deadline.

The application deadline for permits shall be:

A. 
One Year Permits.  July 1st of each year.  

B.
Daily or Special Event Permit.  No less than ten (10) days before the Village Council meeting during which the approval will be requested.

SECTION 2.  Severability.


If any section, subsection, sentence, clause, phrase or portion of this ordinance is for any reason held invalid or unconstitutional by any court of competent jurisdiction, said portion shall be deemed a separate, distinct and independent provision and such holding shall not affect the validity of the remaining portions of this ordinance.

SECTION 3.  Repeal.

All formal ordinances or parts of ordinances conflicting or inconsistent with the provisions of this ordinance are hereby repealed.

SECTION 4.
Effective Date.
This ordinance shall take effect 20 days after publication.

SECTION 5.
Publication.
The Village Clerk shall certify to the adoption of this ordinance and cause the same to be published as required by law.

All ordinances or parts of ordinances in conflict herewith are hereby repealed.
YEAS:  Jim Allred, Claudia Ruppel, Barry Gravitt, Jesse Hibler, Sandy Swartz, President Milt Richter.
ABSTAINED:  Lonna Johnson

NAYS:  None.
ABSENT: None
Dated: June 05, 2017


_____________________________________
Milt Richter, Village President

Ordinance declared adopted:

__________________________________
Sheryl A. Kesterke, Village Clerk

Certification
I hereby certify that the above and foregoing Ordinance was duly adopted by the Village Council of Berrien Springs and published in the Journal Era, a weekly newspaper published in the Village of Berrien Springs, in the issue of said newspaper dated and published on the 14th day of June, 2017.
___________________________________________

Sheryl A. Kesterke, Village Clerk
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