VILLAGE OF BERRIEN SPRINGS

ORDINANCE NUMBER 354
AN ORDINANCE TO AMEND CHAPTER 36 OF THE CODE OF ORDINANCES, VILLAGE OF BERRIEN SPRINGS, MICHIGAN, ENTITLED “STREETS, SIDEWALKS AND OTHER PLACES”, BY ADDING A NEW ARTICLE III, ENTITLED “REGULATION OF THE PUBLIC RIGHT-OF-WAY”

NOW, THEREFORE, the Village of Berrien Springs ordains:

Section 1.  Chapter 36 of the Village Code of Ordinances entitled “Streets, Sidewalks and Other Public Places”, is hereby amended to add a new Article III, to be entitled “Regulation of the Public Right-of-way”.
ARTICLE III.  REGULATION OF THE PUBLIC RIGHT-OF-WAY

Sec. 36-31.  Statement of Purpose.  The purpose of this Article is to regulate the placement of structures within or upon any public right-of-way or public easement in order to assure adequate and safe public access to the streets and the sidewalks.
Sec.  36-32.
Control of Grade.  The Village Council and President, with the advice of its Village Public Works Superintendent and Village engineer, shall have exclusive jurisdiction to determine the grade and line of all streets, alleys and other public places, and to change such grade or line from time to time.  All construction shall conform to such grade and line as determined from time to time by the Village Council and its President.
Sec. 36-33.  Obstructions and Encroachments Generally; Changes of Grade;


Violations.

(a)
No person shall obstruct, encroach upon, within, under, above, or occupy any public street, sidewalk, public right-of-way,
 path, alley, or other public place or any portion thereof, or erect any structure, fence, barrier, post, landscaping or other encroachment within, either temporary or permanent, nor shall any person change the grade, slope or surface of any public street, sidewalk, alley or any other public place; provided, however, that the Village may issue a written permit which shall be valid for a period of not more than ninety (90) days allowing the temporary storage of a reasonable quantity of building and construction materials thereon, which permit shall impose such limitations and requirements as shall protect the safety and general welfare of the public.  Unless otherwise specified herein, violations of this Article III or of the conditions of any 
permit issued pursuant to this Article III shall be a civil infraction, punishable for each day of the offense by a civil fine of not less than One Hundred ($100.00) Dollars and not more than One Thousand ($1,000.00) Dollars, and each day that the violation continues shall be deemed a separate offense.   In addition, the Village shall have the remedies set forth in Section 36-44 entitled “Abatement of Nuisances and Collection of Costs.”

(b)
Exceptions.  Sec. 36-33 (a) shall not apply to:

(1)
the proper placement of trash and recycling receptacles for collection;
(2)
United States postal boxes or individual mailboxes for mail delivered by the postal service, when any such box is kept in good condition and does not constitute a traffic or snowplowing hazard as determined by the Village Superintendent of Public Works;
(3)
public utility facilities and operations when in accord with a state or Village franchise, applicable plats and the Village Code; and
Sec. 36-34.  Encroachments are Public Nuisances.  An encroachment placed upon or maintained within a public right-of-way or a public easement contrary to the terms of this Article constitutes a public nuisance that may be removed as further set forth in Sec. 36‑44, below, or, in the alternative, enjoined and abated by suit or other action by the Village.

Sec. 36-35.  Openings and Excavations.  No person shall make any opening or excavation in or under any public street, alley or other public place, or erect any barricade therein, without a permit
 from the Village Public Works Superintendent.  No such permit shall be issued until there has been deposited with the Village a bond in the penal sum of Five Thousand ($5,000.00) Dollars, or an amount equal to one hundred fifty (150%) percent of the project cost, whichever is greater, with sufficient surety or sureties, approved by the Village Public Works Superintendent or the Village President's authorized agent, conditioned to indemnify, defend and save the Village harmless from any damage to any public street, alley or other public place which may result from such work, to restore the same in its original condition forthwith, and in no event later than the time specified in such permit, and to protect the Village from any claims, either public or private, which may be made against the Village as a result of the injuries or damages suffered by persons or property as a result of such work.  The Village President or the Village President's authorized agent may also require proof of public liability insurance coverage in an amount not less than One Million ($1,000,000.00) Dollars or such other amount as is consistent with the recommendations of the Village's liability carrier, 

whichever is greater, for personal injury resulting from openings and excavations in or under a public street, alley or other public place. The Village may require additional insurance, and such requirements shall be set forth in the Village Right-of-Way Use Application and Permit form.  The Village Public Works Superintendent in consultation with the Village engineer shall also have the authority to promulgate rules and regulations governing excavations in or under any public street, alley or other public place.  It shall be the duty of all permit holders to erect suitable warning signs and barricades around such work and to light the same at night with sufficient warning lights. 
Sec. 36-36.  Unlawful Construction.  No person shall erect, construct or maintain any pipe, poles, wires, cable or conduit in or upon any public street, alley or other public place, or lay, construct or maintain any railroad or other tracks therein without a franchise or permit approved by the Village Council. 

Sec. 36-37.  Curb Cuts.  No person shall cut any curb in any public street, alley or other public place without first obtaining a permit from the Village Public Works Superintendent.

Sec. 36-38.  Sale or Display of Goods.  No person shall sell, store, or display any goods, wares or merchandise in or upon any public street, alley, sidewalk or other public place without a permit from the Village as may be allowed pursuant to a policy duly adopted and approved by the Village Council, or pursuant to a license approved by the Village Council, and except as specifically permitted on commercial district sidewalks as set forth in the Village Zoning Ordinances, Section 16.05.
Sec.  36-39. Movement of Buildings.  No person shall move or cause to be moved any buildings along, upon or across any public street, alley or other public place without a permit from the Village Public Works Superintendent.  Applications for permits shall be accompanied by a fee in an amount adopted and approved by the Village Council, from time to time, by resolution.  Such permits shall specify the time within which and the route over which such building may be moved.  No such permit shall be issued until there is filed with the Village a bond in the penal sum of not less than One Million ($1,000,000.00) Dollars, or such other amount required by the Village President or the Village President's authorized agent as is consistent with the recommendations of the Village's liability carrier, whichever is greater, with sufficient surety or sureties, to be approved by the Village President or the Village President's authorized agent, conditioned to indemnify, defend and save the Village harmless from all damages of any kind or character occasioned by the moving of such building, and to pay all damages suffered by any person as a result of the moving of such building along, upon or across such public street, alley or other public place.
Sec.  36.40. Trees and Shrubs in Rights-of-way; Violations.

(a)
Planting.
(1)
No person shall plant or maintain any tree, shrub, hedge, bush, or other growing thing in any public street, public right-of-way, alley or other public place which shall be so placed as to obstruct the view ahead or the view at intersections of persons using such street, or which shall be hazardous to pedestrians or traffic. 
(2)
Any person owning or maintaining any tree, shrub, hedge, bush, or growing thing shall keep the same trimmed in such manner as to ensure that it does not in any way impede traffic upon, or the public use of, any public right-of-way, public path, public sidewalk or public street. 
(b)
The trimming or removal of any tree located within or overhanging any Village right-of-way by any person or entity other than the Village, the owner of the tree, or the agents, employees, or contractors of the Village or of the owner, is prohibited except when performed pursuant to a permit issued by the Village in accordance with a tree trimming and removal policy as may be adopted, from time to time, by resolution of the Village Council and when completed in compliance with such permit and such policy. 
(c)
All trees removed from any Village right-of-way by any person or entity other than the Village or its agents, employees, or contractors shall be replaced in accordance with a tree trimming and removal policy as may be adopted from time to time by resolution of the Village Council. 
(d)
Any violation of this Sec. 36-40 is a municipal civil infraction which is punishable by a fine of Two Thousand Five Hundred ($2,500.00) Dollars plus court costs for each offense.  Each day such violation continues and each tree for which any violation occurred shall constitute a separate offense. 
(e)
This prohibition shall not apply to any governmental employee acting in that capacity in furtherance of his or her duties.
Sec. 36-41.  Damage to Streets, Alleys or Public Places.  No person shall destroy, mutilate, deface, damage, alter or carry away any growing tree, shrub, street sign, traffic sign or signal, directional sign, barricade, manhole cover, grating, police or fire call box, or other object or thing placed in or upon or forming a part of or attached to any public street, alley or other public place by the Village or under Village authority. 
Sec. 36-42.  Signs and Purprestures. No person shall erect any sign, bay, drain or awning or make any encroachment upon or over any sidewalk or other public place without a permit from the building inspector.  All signs, bays and fixed awnings (including canopies and marquees) shall be constructed entirely of incombustible material, shall be not less than eight (8’) feet above the sidewalk, shall be anchored and braced to buildings only, shall be designed to withstand maximum wind velocity and snow load for the Berrien Springs area, and shall contain no advertising except a firm or company name.  All awnings shall extend not more than six (6’) feet beyond the building or street line and shall be constructed so as not to interfere with traffic in the traveled portion of the street.  Movable awnings shall be not less than seven (7’) feet above the surface of the sidewalk and shall be constructed so as to permit rolling up or elevating at will. 

Sec. 36-43.  Scaffoldings.  No person shall erect any scaffolding or similar device or structure in any public street, alley or other public place without a permit from the Village building inspector, and without providing adequate protection for vehicles and pedestrians using such street or alley. 

Sec. 36-44.  Abatement of Nuisances and Collection of Costs.  In addition to the civil penalties specified in Sec. 36-33, obstructions and encroachments in or upon any public right-of-way, public street, alley, sidewalk, path or other public place, and all buildings or other structures placed therein or thereon, and all devices or objects erected or placed in, upon or over any public street, alley or other public place in violation of the terms of this Article, and all unauthorized changes in the grade, line or surface thereof are hereby declared to be public nuisances, and the Village President or his or her subordinates shall have power and authority to remove and abate all such nuisances as further set forth in Chapter 16 of the Village Code entitled “Environment”, Article II entitled “Public Nuisances”, without liability for damages.  In accordance with Article II, Chapter 16 of the Village Code, all costs and expenses incurred by the Village in the removal and abatement of such nuisances shall be charged against the lot or premises upon which the nuisance was maintained and from which it was removed, as a special assessment, and shall become a lien against such lot or premises at the same time and of the same character and effect and collectable in the same manner as the lien created by the Village taxes assessed against such lot or premises until paid.   
Sec. 36-45.  Painting and Marking.  
(a)
No person shall paint, inscribe, or otherwise indelibly mark any public street, sidewalk, alley or other public property, whether real or personal.  This prohibition shall not apply to any governmental or public utility employee acting in that capacity in the furtherance of his or her duties.
(b)
The Village Council may, by resolution, permit the marking of public streets, sidewalks, alleys, or other public property for and in conjunction with approved 

events within the Village.  In those instances, all such markings shall be temporary in nature, and the person(s) placing or creating those markings shall remove them immediately after the end of the event. 
Sec. 36-46.  Discharge of Groundwater onto Public Right-of-way.  No person shall cause or create any condition or event whereby groundwater or other sub-surface water is channeled, directed, funneled, pumped, piped, diverted or in any way discharged onto the surface of any public right-of-way, including streets, sidewalks, alleys, and gutters.  This prohibition shall not apply to any governmental or public utility employee acting in that capacity in the furtherance of his or her duties.
Sec. 36-47.  Posters/Advertisements.  It shall be unlawful and a violation of this Article to print, paint, place, install, or otherwise affix any sign, post or advertisement upon the road pavement or sidewalk; however, the Village may, by resolution, authorize the placing of signs, posters or drawings upon the road pavement or sidewalk for a civic interest.  The foregoing shall not apply to any governmental or public utility employee acting in that capacity in the furtherance of his or her duties.
Sec. 36-48.  Parade Permit Required.  It shall be unlawful for any person to conduct or participate in a parade of any kind or character on any street or in any public places of the Village without first obtaining a permit from the Village Council.

Sec. 36-49.  Commercial District Sidewalks.  Merchants and businesses located in the C-1 and C-2 Commercial Districts are allowed to occupy a portion of the sidewalk as more particularly set forth in the Village Zoning Ordinances, Section 16.05.
Section 2.  Prior Ordinances.  

All other ordinances or parts of ordinances in conflict with or superseded by this Ordinance are repealed except to the extent that any project, condition, violation or prosecution that was subject to the prior ordinance shall continue.

Section 3.  Severability.  

If any section, subsection, sentence, clause or phrase of this Ordinance is, for any reason, held to be unconstitutional, unlawful or unenforceable by a court of competent jurisdiction, such decision shall not affect the validity of the remaining portions of this Ordinance.

Section 4.  Effective Date.  

This Ordinance shall take effect twenty (20) days after publication.

Section 5.  Publication.  

The Village Clerk shall certify to the adoption of this Ordinance and cause the same to be published as required by law.

YEAS:  Roll call vote:  Bob Caulpetzer, Jim Allred, Barry Gravitt, Lonna Johnson, Sandy Swartz, Lance Parrish and President Milt Richter.
NAYS:  None
Dated: June 15, 2015
__________________________________________

Milt Richter, Village President

Ordinance declared adopted:

__________________________________

Sheryl A. Kesterke, Village Clerk

CERTIFICATION
I hereby certify that the above and foregoing Ordinance was duly adopted by the Village Council of Berrien Springs and published in the Journal Era, a weekly newspaper published in the Village of Berrien Springs, in the issue of said newspaper dated and published on the 17th day of June, 2015.

__________________________________________

Sheryl A. Kesterke, Village Clerk
� An improved tree lawn parking area may be established in accordance with Chapter 38 of the Village Code, provided a right-of-way permit is obtained from the Village Public Works Superintendent.


� The application fee for a permit to construct, operate, use and/or perform maintenance within the Village right�of�way shall be set from time to time by resolution of the Village Council.
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